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Habeas Corpus . Bfjra Jade Per
kins of the Supremo Court

.
HERMAN STATE.

OPINIO X OF TU JCDOX.

Ilcrmaawas arrested upoa a charge
of harioLr rioUtcd the liquor act of
1855. He obtained a writ of habeas
eorpus, pursuant to which he is now
brought before ua at chambers, with
the cause of his detention, in custody.

Ilia counsel moves for Lis discharge
oa the ground that said liquor act is

and void. The case
is submitted to us upon the argu-
ments heretofore filed in the Su-

preme Court in the case of Debee.
We regret that this question ba9

thus been presented to us. Wc had
hopd that these would
bare been confined to the interior
courts till the Supremo Court had de
cided upon the TIi Jitj of the law in
question.

Out the Legislature, acting, as we
think, within the constitution, has
conferred upon the citizen the right of
suein out the writ of habeas cor
pus from the judges severally of
tho Supremo Court; the ribt has been
exerciaed in this case, and it u
not for us, upon slight pretexts, to
shrink from the discharge of the du-

ty, thus, as we cannot., indeed, but
beliere, imposed upon
ns.

Counsel on both sides concede in
argument that tha itcord presents the
question of the ealiditj of, at least.
was the prohibitory portion of said
liquor act. and that question will,
therefore, without inquiry , upon the
point, l e considered.

We approach it with all the caution
and solicitude its nature is calculated
to inspire, and that intention of care-
ful its importanco de-

mands, feeling that tho consequences
of the principles we are about to in-

sert will not be confined in their ope-
ration to this case alone.
to the discussion of tho main ques-
tions involved, however, the course of
argument of counsel requires that re
hould say a word by way of fairly

settiag forth the duty this court has
(o perform in the premises, viz: the
simply declaring (he
or of the law, with
an assignment of the reasons upon
which the declaration is based.

It will not be for us to enquire
whether it bo a good or bad law, in
the abstract, unless the fact, as it
might turn out to be bhould become
of some cousequenct in a
doubtful point on the main question
t not unfrequently bcomes the duty

of courts to enforce injudicious acts of
the Legislature, because they are con-
stitutional, and to strike down such
as, at first view, appear judicious, bo-cau- se

they aro in conflict with the
constitution.

With these remarks, vre proceed to
the examination of the feature of the
iquor act of 1355, now

presented to lhi court. We shall
not spend timo upon - tho enquiry
whether, on tho day it camo into force
there were existing unsold manufac-
tured products in the hands of the
distillers and brewers upon which it
operated, -- rendering them valueless,
or whether such products had all
been disposed of between the passage
and taking effect of tho . law. Wc
hall direct our to the

character of its operation upon the fu
ture manufacture, sale and consump-
tion of intoxicating liquors. And,

1st. Is it ,

Tho first section enacts "that no
person shall keep for
sale, or sell" any 'alc, porter, mall
beer, lager beer, cider," wine, fcc
The second section permits the min
ufucturo and sale of cider and win
under certain rcktrictions, by any and

II of the citizens of luohtato,
Other sections permit the manufac

ture of whisky, ale, die, by persons li

censed for tho purpose, so far as may
be necessary to supply whatever do- -

a l
mand certain persons, caneu county
agents, may make upon them. Thecc
agents are authorized to sell for medic
inal, chemical, and mechanical, and
aacratnentat usee, and no other, and
may procure their liquors if tho li

censed but aro not re
tinned to do ao; and. as matter of
tact, do not, butabtain them, in cases
from abroad. They constitute no part
of the people cnajroj .in business on
their own account, but nro unpointed
under the law by the County fcommia.
sioncra supplied with funds from the
county trtajury paid a compt-ns- a

lion lor their services by the county-- sell
at prices fixed for them, and make

the profits) and losses of tho business,
far tho public treasury, and not for
themselves. Wo say they aro fur

a a m 1 a

malted with pubho funds lliey arc
no in alt cases; for when they, m th
first instance, invest tbe'r own, it is
by way of loan to the county at a fix
ed rate of iuleret t, and the amount is
refunded by tho cou.ity with intercut
These felling agunl, ihi-n- , arc, and
for convenience, may ! denominated
Government Agents; l,,i it Is all one in
principle wuetner u.o government
creates and furnishes them with

.m t 1 a

lunds liirougu ine moaium 01 the
counties, or appoints them directly by
statute and supplies them with funds
from the otato .treasury, io express
then, tho substance of Hie main pro
visions of the law, they may bo para
pbrased thus:

l!o it enacted; 1st. That tho trude
and buainesa of whis
kV. ale. porter, and Deer, now and
heretofore carried on in this State
shall cease; except that any person
specially licensed to manutactutc
for medicine, Ac, for tho govcrnmcn
may do so, and sell to that extent,
if the L'ovirnmrnt, should conclude to
buy of snch person, but not otherwise

x. 1 hat no person in this ntat
shall sell any whisky, beer, alo, or
porter, unless thu sitlo bo to an agent

of the government or by such agent
for medicine, o:c.

3. That no person in this State
shall drink any whisky, ale, beer, or
porter, as a beverage, and in no in
stance except as a medicine.

It thus appears that the law abso
lutely forbids tho people of tho State
to manufacture and sell whisky, ale.
porter, and beer, for use as rt bever
age; or at all, except for the govern
ment, to be sold by it for medicine.
aenndit th
use of those articles by tho people as
a Deverage.

The exception a3 to the admission
of foreign liquors under the constitu-
tion and laws of the United States,
will not bo noticed, for the
they aro admitted simply because
they cannot bo prohibited, and not in
accordance with the spirit and policy
of the State statute; and which foreign
liquors may or raay not bo obtained
here according to the contingent ac
tion of other powers; and for the fur-

ther reason, that their admission, it
claimed to be a part of th object
and policy of tho State liquor law, in
order to supply tho 'people with liquor
as a beverage, renders the law duly

for while, according to
such a view, tho law designs to permit
thr use of liquors as n beverage, it
prohibits tho people from manufactur
ing for their own use. It is as if the
law were that tho people might eat
bread but (hould not raise the grain
and grind it into flour wherewith to
make it. It would bo an act to pro-
hibit the people from themselves pro
ducing; and to compel them to pur
chase Irom abroad what they might
need to eat and drink. It would in-

volve the principle of an act to anni-hilat- o

the State by starving the people
constituting it, to der.th; and men leg- -

inhition would hardly comport, we
think, wiih a constitution established
lo promote tho welfare and prosperity
of the people.

We assume it as established, then,
that the liquor act in question is abso-
lutely prohibitory of the
sale, and uso as n beverage, by the
people of this State, ot whisky, ale,
purler and beer. Tha opinion has
been advanced that the manufacture
for sale out of the State is not prohib-
ited, but it has not the substance of a
shadow; end the morality

.
of that law

twhich proinoiis mo uisuiouiion oi
a a

pauperism and crime, a case and
death, at home, but permits them to
be ftcatte.-e-d amougst our neighbors,
Is not to be envied. And wo may as
well remark here as anywhere, that if
the manufacture and sale of these ar-

ticles arc proper to bo carried on in
the Slate for any purpose, it is not
competent for the government to tako
tho business from the people and mo-nopoli-

it. Tho government cannot
turn druggist and soel dealer in medi-

cines in this Stato. And why? Bo- -

ause the business wits, at and before
the of the government,
and is properly at all times, a private
pursuit of tho people as much so as
tho manufacture And sale of broomä,
tobacco, cloths, and the dealing in
e a, coffee, and rice, and the raising

of potatoes; and tho government was
organized to

.

protect the people in
a a .1 l. a

such pursuits irom me uepreuauon 01

powcrtul and lawless inuiviuuais, mo
barons of the middle ages, whom they
wero too weak to resist single-handle- d

by force; and for tho government now
to siczo upon those pursuits is sub
versive to tho very object for which it
was created. "A government is guil
ty of an invasion upon tho faculties of
industry possessed by individuals
whenüt apronriates .o itselfa particular
branch oi indu.lry tho business of
xchange and brokerage for example;

or when it sells tho exclusive privilege
of conducting it." -- 6uv J'vlitical
Economy, nots to p. 131.

There are undertakings of a pub- -

ic character, such ns the making of
ublic highways, providing a uniform

currency, kc, that a single individual
ias not power to accomplish, and
which government must, therefore,
prosecute; but they are not tho ordi-
nary pursuits of tho private citizen.

1 lies, certainly are the general rule,
and wo wo not now prepared to name
an exception, the government cannot
enza;e

.
in.

a.a .a a. a aaaa
1 his is all we shall hero say upon

this point. - Time and space forbid
that we should elaborate all that arise
In tho case. '

The question now presents iUelf.
Secondly. Could the LegtsUturo of

this Mate enact tho prohibitory liquor
law under consideration?

Vew, if any, judicial decisions will
k t I . ! Ino iounu io kiu us in investigating
this question, as no such law, in a
country of a judiciary and a
constitution limiting the Iridalive
power, Juts, till of late, been enacted.
Some twelvo hundred years ago, Ma
homet made such a law n pfu of his
reiiiMOUi creea in opposition to tno
Jewish and Christian systems, whicl;
recommended tho moderate, but for- -

bid tho CACcssivo uso of intoxicalin
liquors. This law of Mahomet. Ko
ran, pp. 25 and 93, was perhaps the
first prohibitory act, but it does not
appuur to have been adopted by civil
ized nations 1. 11 its late revival in some
shape or other in one or more of our
sinter tStAtes. Ilunco, it has not of'
ten, if at all, as to this point, passe
under judicial

.a a a 1

A nuraoer oi european writers on
natural, public and civil law, aro cite
by couuael on behalf of the Kuto to
show the extent of legislative power
but thofcc writers, able
and inatruclive upon some subjects as
they aro uumiueu to uc, aro not au
thority hero upon this point. They
aro d ingerous, indeed, utterly blin
guide to follow in searching for the
laud marks of legislative power in our
frto and limited government; for they
had in view, when writing, . govern
incnts as existing when and where
they wrote; under which they live

and had been educated, and whlc".

: 'Ami. i -

flfJD BÜS3NBSS PAPER-DEVO- TED PGRM AND DOMESTIC NEWS, M0RÄIS, TEMPERANCE; ßDÜCßTiON, A6R3GÜIT.ÜRS, AHD THE BEST JfJTORESTSIOSGSrjvV.

VOL. XXIII-N- O. B1100IVILLE, FRANKLIN COUNTY, INDIANA, FRIDAY, NOVEMBER 23," 1855. WHOLE NUMBER 1193.

rdtöhnal (Stark

Jaaaaaalraata,BrokrUla,Iad.

llARRfSON DIRECTORY

rcnniTcnE,

01U,VarnUtoi,CUi,Dyt

DULECTOEY.

ItaacCUmaateCommlsaioa

CiaccrrCoraaaaUlhaih

LOCItAPAIiqUHAU.

rriTirocirs- -
LiaCaaaPACDUllAK.

iimxisizr- :-

viTTlIE

unconstitutional

applications

injudiciously

investigation

Preliminary

constitutionality
unconstitutionality

determining

rnoreespccial-- y

investigation

prohibitory"

manufacture,

manufacturers,

manufacturing

reasorjthat

objectionable,

manufacture,

organization

possessed

consideration.

respectable,

had no written constitution limiting
their powers governments, the theo
ry
.

of which was that they were pa
ao a a. oo

ternai in character that all power
was in them by divine right, and they,
hence, abselate; that tho people of
country had no rights except what the
government of that country graciously
saw fit to confer upon them, and that
it was its duty, like as a father towards
bis children, to command whatever it
deemed expedient for the pnblio good,
without first, in any manner, consult
ing that public, or recognizing in its
members any individual righte.

Indeed, the great discovery of the
great doctrine of rights in the people
as against the government, had not
been made when the writers above
referred to lived. Such governments
as thoso described, could adopt the
maxim quoted by counsel, that tho
safely of tho peoplo y the supreme
law, and act upon it; and bein sev
erally tho sole judges of what their
safety, in the countries governed, re-

spectively required, could prescribe
what the people should cat and drink,
what political, and religious creeds
they should believe in, and punish
heresy by burning at tho stake, all for
the public good. Even in Great Brit-tai- n,

esteemed to have been tbe most
liberal constitution on the Eastern
continent, Afgna Charta is not of suf- -

hcient potency to restrain the action
of Parliament, as the judiciary do
not, as a settled rule, bring laws to
the tent of its' provisions. Laws Are
thero overthrown only occasionally,
by judicial construction. Hut here we
have written constitutions which are
the supreme law, which our legisla-
tors are sworn to support, within
whoso restrictions they must limit their
action for the public welfare, and
wboso barriers they cannot overleap,
under any pretext of supposed safety
of the people; for along with our writ- -

tn coustitutions we have a judiciary
whose duty it is, as the only means of
securing to the people safety from
legislative Aggression, to annul all leg
islative action without the pale of those
instruments. This duty of the judi
cial department, in this country, was
demonstrated by Chief Justice Mar-
shall in Marberry v. Madison. 1

Cranch 137, and has since been rec
ognized as settled American law.
The maxim above quoted, therefore,
as applied to legislative pon er, isahere
wuiioui meaning. .

I or does it prove the power of the
State Legislature to enact the law in
question, to show thattlic Supreme
Court of tho United States has decided
that it cannot declare such a law inop- -

ratc, for that Court can only declare
void suck Stato laws as conflict 'with
the restrictions impsed upon State pow
er by the Constitution of the United
btatcs; and if, in that constitution, the
States aro not restrained from passing
aws in violation of the natural rights

of citizen, the Supremo Court of the
United folates cannot act upon such laws
when passed, because they do not fall
within its jurisdiction. Hence, that
Court has decided that a State may de-

prive its citizens of property without
making competition, and of the right of
trial by jury: Urown 'v, the Mayor,
dec, 7 Peters, 243; may pass laws de
priving them of vested rights in prop
erty, and of the benefits of judgements
they have obtained in courts, and the
ike; Salterlee v. Matthcwson, 3 Peters,

383 and tbe license cases in th How- -

rd, 51)1; and no redress be obtainable
in the UnitedStatcs Constitution, pro- -
itbiting tho passage of such State

Liaws. liut the Supreme Uourt ol
this Stato has decided that under our
State Constitution, the Legislature
cannot enact a law for the taking of
private property without making com
pensation: cannot deprive the citizen
of the right of trial by jury and can
not se aside tho judgement of a court

c, oung v. The St to Bank, 4th
nd. Uep. 3t)l. McCormick v. Lafay

ette, 1st. Ind. 4.3. The State v. Mead,
niackf.300.
It docs not, therefore, follow that

becauso the constitution of the United
States does not prohibit State legisla
ture infringing the natural rights of
the citizen, such legislation is valid
Tbe constitution of the United States
may not, but that of the Stato may
inhibit it.

And so, indeed, according to many
eminent judges, may principles of nat
ural justice. Independently or all con- -

itttutional restraint. This doctrine
has been asserted here. In Andrew
v. Russell, 7 Illackf.. 474. Judire
Dewey says: 44Vo have said that the
only provisions or State Constitutions
restrictive of the power if the Ltguda-turn,- "

Ao. aro dtp. "There are cer
tain absolute rieht, and the rihtof
property is amonj them, which in all
tree governments of necessity be pro
Ucted Irom legislative interferance,
irrespective of the constitutional
checks and guards."

Should we find, however, in the
course of this investigation that the
constitution of our freo State does.
in fact, sufficient! protect natural

. . .....rights Iroua Legislative interference.
as it surely doua, or it ia trrcviovsly
defective, it will not become necessary
for us to inquire whether, in any event
it ml ht Do proper to lull back upon
tue uoctnnu auovo so unuesuatingiy
asacxieu.

Dots our constitution then, prohibit
the passage of such an act as that now
being considered? A dictum is quo
ted by counsel from tho opinion in Be
ply v. The bute, 4 Ind. Uep., 204,
that "it is competent for the legisla
ture to declare any practice deemed
injurious to the public, a naiaancu,
and to pun'uh it accordingly;" and
hence, it is reasoned, any property;
but dicta, as counsel well know, are
not necessarily law; arc, in fact, gen

a a I l
erally unconsidered urst impressions
which, all legal experience proves, are
thrown out by all judges in giving
opinions as habitually and thought

a violations of the constitution
aro perpetrated by the legislature In

enacting laws, and infinitely more ex-

cusably, Scarcely an elaborate opin-
ion is written containing them. This
tbe profession well understand, and
hence Are not misled by them if erro-
neous.

And it must be manifest to every
one, on a monent's consideration, that
t he doctrine'just quoted cannot be ta-
ken for law, and could not have boen
so intended, in an unlimited sense, by
the Ieared judge who uttered it. The
legislature cannot declare any prac
practice it may deem injurious to the
public, a nuisance, and punish it ac-

cordingly. It cannot so declare the
practiced reading the bible, though,
perhaps, the government of Spain once
did. It cannot declare tho practice of
worshipping God according to the dic-

tates of one's own conscience, though
perhaps Massachusetts, in tho days of
Hoger Williams, did do it. It cannot
so declare the practice of teaching
schools, though perhaps Virginia
might have done so in 1674, when
Governor Berkley wrote from that col- -

a.a as-al.- t

ony 4 i thank Uod there are no frre
tctools nor printing, and I hope wo
shall not hare these hundred years:
for learning has brought disobedience
and heresy and sects into the world.
and printing has divulged them, and
libels against the best government.
God keep us from boih." It cannot
so declare the holding of political meet- -

lugs and making speeches, tho bearing
of arms, publishing of newspapers.
die, bc. however injurious to tho
public legislature might deem such
practices to bo; and why? Because
the constitution forbids such declara-- 1

tion and punishment, and permits the
people to use these practices So
with propertv: the le-'i- s ature cannot
interfere with it further, at all events.
than the constitution permits. In
hort, the legislature cannot forbid

and punish the doing of that which
tho constitution permit; and cannot
tako from the citizen that which
tho constitution says he shall have
and enjoy. If it can, then we
think alt will admit that the 'constitu-
tion is itself worthless, the liberties of
truth adreain, and our government as
despotic as any on earth.

And w may here remark that the
legislature can add .lothing toils pow- -

iings by declaring them nut- -
A a a a a a

sances. A public nuisanco is that
which is noxious, offensive to all the
people who may come in contact with
it; and tho ouenive quality is ! in the
thing itself, or the particular mauner
or Us UsCTTinffTi-neith-

er increased nor
diminished by a legislative declara
tion. What the legislature has n right
by the constutition to prohibit and
punish, even to the forfeiture of prop
erty, it may thus deal with without

matter a nuisance;
and whatever it has not a right by the
constitution to prohibit nnd punish,
it cannot thus deal with even though
it first fixupon it that odious name.
To illustrate: the legislature has pow- -

er, perhaps unlimited, over the public
highways. It provides for opening,
repairing and vacating them. Ihev
are not the privato property of the
citizen. The legislature, therefore.
may declare what obstructions shall
be permitted, and what removed.
whether they be, in fact, nuisances or
not. So with Congress, in relation
to the national highways forcommerce.
These are publio for purposes of navi-

gation, and arc perhaps, completely
.!.. .L- - l.J.. 4J .1...unui'r iiiv power, ou buu

egislaturc, when tho practice was to
lccnc houses for the cxclusivo retail

of spiritous liquors, that is, the sale of
them in particular quantities in partio-- j
ular places, could impose conditions!
upon which thelicense should be grant- - j

cd, and could mako the violation of
tbe conditions, causo of forfeiture,
whether it was such ns rendered the j

retailing houso a nuisance or not, and;
whether it was so denominated or
not. '

But tho Legislature cannot declare
the path from my houso to my barn.
nor any obstruction I may place in it, j

a nuisance, and order it discontinued;
'a a a a

nor can it declare my store-roo- m and
stock of goods a nuisance, prohibit my
selling them, and order thcm'deslroy- -

ed, because such acts would invade
private property which tho constitution
protects. Still the fact raay be that
the path and tho sure room are nui
sances which I have no rijht to main
tain, for while I have the right to uo
my own property, still'I must not uso
it as to injure others. S , all trades,
practices, and property, may, by the
manner, time, or place of use, become
nuisances, iafact, in quality, and sub
ject, consequently, to forfeiture and
abatement? for example, slaughter-
houses io cities, er some descriptions of
retailing homes: and this it may hare
well inquired into: and, if the fact of
nuisance be found, may have the for-

feiture and abatement adjudged and
executed. And it is the provinco of
the judiciary to conduct tbe iuquiry,
and declare the fact or deny it, as the
truth may turn out to be. Many
things, by such proceedings, hsve al-

ready become established nuisances at
common law. 13y this mode, when a
party loses his trade or property, he
does so because of his own fault, and
this, according to the judgement of his
peers, and the provisions of the gen
eral laws or the land, and not by the
tyranny of the legislature, whose
enactment may not be tho laws of tbe
land, bee numerous cases collected
on this point in the first chapter of
Blackwell an Tax Titles.

In accordance with this doctrine we
find that tho criminal code of this
Stalo has ever contained tho general
provision that any per sou who ereoted
or maintained a nuisance should be tin
ed ike., and that the nuisance might
be abated; S H. & p, p. 428, 49,
Svo's, eight and nine, aprovisicn that
submits it to the country, to wit. aju-r- y

under the charge of the Court, to
decide the fact of nuinance. This pro-
vision the courts have been daily en-

forcing against various, noxious sub

jects; and if breweries and casks of!
liquor am nuisances, why hsve they
not been prosecuted and abated auo7Ue to winch those articles are
What was the need of this special law
upon the subject? We have assumed
thus far, upon Ihh branch of the case,
that the constitution protects private
property and pursuits, and the use of
private property by way or beverage
as well as medicine. It may be necessa-
ry, at this day, to demonstrate the
Tact.

The first section of the Cret article
declares, that all men are endowed by
their Creator with certain unalienable
rights; that among these arc life, liber-
ty, and the pursuit of happiness. Un-

der our constitution, then, we all have
some natural rights that have not been
surrendered, and which government
cannot deprive as of, unless wc forfeit
them by our crimes; and to secure to
us the enjoyment of these right is the
great aim and end of the constitution
itself.

It thus appears oonccded that rights
existed anterior to the constitution
tha' we did not derive them from it,
but established it to secure to us the
enjoyment of them; and here it bu-com- es

important to ascertain with
somj degree of precision what these
rights, natural rights, are.

Chancellor Kent, following Black- -

stone, says: vol.2, p. 1. "The abso-

lute (or natural) rights of individuals
may be resolved into the right of per-
sonal security, the right of personal
uoerty, ana tue ngni io acquire ana
enjoy property;" not some property,
or on kind of property, but, At least,
whatsoever the society, organizing
government, recognizes as propery.
How much does this right embrace,
how far does it extend? It undoubt
edly extends to tne right of pursuing
the trades of manufacturing, buying
and selling; and to the practice of us
ing. These acts Are but means of A-
cquiring and enjoying, and Arc abso-

lutely necessary and incidental to
them. What, we may. Ask, is the
right of property worth, stnpt of the
right of producing and using? "The
light of property is equally invaded
by obstructing the'free employment of
the means of production, as by vio-

lently depriving the proprietor of the
land," says Political Economy, page
133.

In Arrow Smith v, Burlingcr, 4 Mc-

Lean, cn p. 497, it is said: 'A free-
man may buy and sell at his pleasure.
This right is not of society, but by na-
ture. He never gave it up. It wo'd
be Timmen to sto nTnarrTiunrm? rnnrt
our law books for authority to buy or
sell or uiake a bargain." To the
same effect Lord Coke, in 2 Inst. chap.
29, p. 47. Rutherford's Institute, p.
30. This great natural right of using
our liberty in pursuing trade anil bus-nes- s

for the acqusition of property,
and of pursuing our happiness in us-

ing it, though not secured in Europe
from the invasions of omnipotent par-
liaments or executives, is secured
to us by our constitution. For,
in addition to th- - first section which
wc have quoted, and aside from tho
fact that the very purpose of estab-
lishing the constitution was such secu-
rity, by Section 11, Art. 1, it is declar-
ed that wo shall remain secure in our
"persons, houses, papers and effects,
against unreasonable search and seiz- -

ure " By Section 21, wo have the
right to devote our labor to onr own
advantage, and to keep our property
or its value for our own use, as they
cannot bo taken from us without being
paid for. And by Section 12 it is de-

clared that "every man, for ' injury
done to him in his person, property,
or reputation, shall have remedy by
due course of law." These sections
fairly construed, will protect the citi-

zen in tho uso of his industrial facul-

ties, and in tho enjoyment of his ac-

quisitions. This doctrine is not now
in this court. In Poe, v. Douglass, C

Blackf. 10, in speaking of tho limita-
tions in our Constitution upon the leg-

islative power, it is is said, "They re-

strain the legislature' from passing a
law impairing tho obligation of a con-

tract, from the performance of a judi-
cial act, and from any flagrant viola-

tion of. the right of private propertjr.
This 1 utter restriction, we think, clear-

ly contained in the 1st and 2 1th sec-

tions of the first article of our constitu-
tion' 1810.

We lay down this proposition, then,
as applicable to the present case; that
the right of liberty and pursuing hap-

piness secured bv the coustitution. cm- -

braces the right in each compoi mentii
individual, in selecting what he will
eat and drink ;in short, his beveragea,
ao far as ho may be capable of produc
ing them, or they may bo within his
reach, and that tho legislature cannot
take away that right by direct enact-

ment. If the constitution docs not ie-eu- re

this right U tho people, it so- -

cures nothing of value,, if the poo- -

are subject to be controlled by the
egislature In the matterot their bev-

erages, sothoy areas to their articles
of dress, and in their hours of sleeping
and wakinir. And it tho people are
incompetent to select their own bom

''ea, they are also incompetent to de
termino anything in relation to their
living, and should be placed at once in
a state of pupilage to n set of govern-
ment suraptuary'olllcers; eulogies upon
tho di rnitv of human nature should
cease, and the doctrine of the compe
tency of the pcunlo lor self-gover- n

ment be declared a deluding rhetoric
al nourish, if the government can
prohibit acr practice it pleases, it can
prohibit tho drinking of cold water.
Can it do that; If not, please tell us
why not.

If wo are right in this, that the eon
stitutionjrefttralni the legislature from
passing a law regulating the diet o
the people, a sumptuary law. for that
under consideration it such, no matl.!. !. .a a

icr wnewier its oojeci oe morals or
economy, or both, then the legislature
cannot prohibit the manufacture and
sale for use as a beverage of alo, por-
ter, beer, dco., and cannot declare

X
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prohibits,-absolutely- ,

thoso manufantured, kept and sold for
that purpose a nuisance, if such is

.
the

e
put by

the people. It all resolves itself into
this, as in the case of printing, wor-

shipping God, ttc. If the constitution
does not protect the people in the right,
the legislature raay probably prohibit;
if it does, the legislature cannot. We
think the constitution furnishes the
protection. If.it does not in this par
ticular, it docs, as we have said, as to
nothing of any importance, and tea,
coffee, corn-brea- nam, and eggs may
next be placed under the ban. The
very extent to which a concession of
the power in this case would carry its
exercise, shows it cannot exist. - We
are confirmed in this view when we con-

sider that at the adoption of our pres-
ent constitution, there were in the
State fifty distilleries and breweries, in
which a ba'f a million of dollars . was
invested, five hundred men employed,
which furnished a market, annually,
for two million bushels of (,'rain, and
turned out manufactured products to
the value of a million dojlars; which
were consumed by our people ' to a
great jcxtent, as a beverage. With
these facts existing, the question of in-

corporating into the constitution the
prohibitory principle was repeatedly
brought before the constitutional con-
vention, and uniformly rejected. De-

bates in the convention, vol. 2, p. 434
and others.

We aro further strengthened in this
opinion when wo notice, as we will as
a matter of geneial knowledge, tbe
universality ol the use of these arti-
cles us a beverage. It shows the
judgment of mankind as to their value.
"This use may be traced in several
parts of the ancient world. Pliny,
the naturalist, states that in his time it
was in general use amongst all the
several nations who inhabited the wes-
tern part of Europe, and, according to
him, it was not confined to those nor-

thern countries whose climate did not
permit the successful cultivation of the
grape. He mentions that the inhabi
tants of Jgypt and Spam used .a kind
of ale; and says that, though it was
differently named in different countries,
it was universally the camo liquor, -

See Plln. Nat. Hist- - lib. 14, c. 22.
Herodatus, who wrote five hundred
years before Pliny, tells us lhat Egypt-
ians used a Kquor made of barley. (2
77.) Dion Cas3ius alludes loa similar
bevarage among the people inhabiting
the shores of the Atlantic. Lib. CD,
De Fannoni. Tacticus states that
the'uncienl Uerraans,for llipir drinV,,
used a liquor from barley or other
grain, nnd fermented it so as to make
it resemble wine. Tacitus dt Mon.
Gem , e 23. Ale was hUo the favorite
liquor of the Anglo-Saxon- s and Danes.
"If the accounts given by Isidoras,
and Orosinus of the metiiod of making
ale amongst the ancient Britons be
correct, it is evident lhat it did not es-

sentially differ from our modern brew
ing. lhey stato 4,that tho grain is
steeled in water and made to germin-
ate; it ia then dried and ground; after
which it is infused in a certain quantity
of water, which is afterwards fermen-
ted." .

( Henry's History of England, vol.
2, p. 3G4.)

In early periods of tho history of
Lowland, ale and bread appears to
have been considered cquallv vidua! t,
or absolute necessaries of life.

In Biblical History we arc told that
the "vine," a plant which bears clust-
ers of grapes, out of which wine is
pressed, "so abounded in Palestine
that almost evcrv iamilv had a vino- -

yard." Solomon, said to bo the wisest
man, had extensive vmyards which he
leased to tenants. ' Song 0, verse 12;
and David, in his lU4th Psalm, in
speaking of the greatness, power and
works of uod, says, verses 14 and lo,
"He causoth glass to grow for the cat
tle, and herb for the service of man;
and wine that makcllt glad the heart
of man, and oil to make his faco shine
and bread which strengthened man s

heart."
It thus 'appears, if tho inspired

Psalmist is entitled to creditthat man
was made to laugh as well as weep,
and lhat these stimulating beverages
were created by the Almighty express-
ly t ) promote his social hilarity and
enjoyment. And for this purpose have
the world ever used them. 1 bey have
ever given, in the language ,oi another
passage of Scriptuic, strong drink to
htm lhat was weary and wine to those
of heavy heart. The first miracle
wrought by our Savior, that at Cana,
of Galilee, the place where he dwelt
in his youth, and where ho met his
followers .Iter his resurrection, was to
supply this articlo to increase tho fes-

tivities of a joyous occasion, that ho
used it himself is evident from tho fact
that he was called by his enemies a
wine bibber, and he paid it the distin-
guished honor of being tho eternal
memorial of his death and maw's re-

dumption.
From De Bow's compendium of the

census of 1850, p. 182, we learn that
at that (lato there wcro ia tho United
Slates 1,217 diatilleries and brewerie,
with a capital of 98,607,574, consum-
ing somo 18,(X)0,U00 bushel of grain
and apples, IS, 94 tons of hops, and
G 1,075 hogsheads of molasses, and
producing somo C 3,000,000 gallons of
liquor. ,

From tho Secretary of tho Trcanur- -

er's Report of the commerce rind nav-
igation of tho United States for 1850,
we gather that thero were Imported
into tho United States, in that voar.
about 15,000 gallons of various kind
of liquors.

By the National CyplopaJia, vol.
1 2, p. 034, we are iuformcd that for the
year ending January 5, 185U, there
were imported into Great Bntsin and
Ireland, 7,970,067 gallons of wine,
4.960,781 of brandy, and 5,123.148
of rum; and that there were manufac-
tured in tho same period in that king-
dom, in round numbers, 25,000,000

'gallons.

In the Cth vol. of the same work, n.ulate within such limits as not sntst&n- -
328, it is said

The vine is one of the most impor
(ant objects of cultivation in France
The nmount of land occupied by this
culture is about 5,000,000 English
acres. . Tbe average yearly product is
about 92G,000,000 English gallons, of
which about cmc-sixt- h is converted in
to brandy. The annual produce of
the vineyards is estimated at about

53.600,000 sterling, near 140.0UP.
000 dollars. of which ten-elevent- is
cousumed in rrancc." nine is the
common beverage of the people of
France, and yet Professor Si Iliman, of
lale Callege, an the 17th of April,
1851, then at Chalous, writes, voL 1,
p. 185, of his visit to Europe; .

: "In traveling more than four hun-
dred miles through the rural districts
of Frame, we have seen only a quiet,
industrious population, peaceable in
their habits, and, as far as we had in-

tercourse with them, courteous and
kind in their manners. We have seen
no rudeness, no broil or tumult have
observed noono who was not decently
clad, or who appeared to be ill-fe-

d.

We are told, however, that the French
peasantry live upon very small sup-
plies of food, and in their houses are
satisfied with very humble accommo-
dations. Except in Paris, we hsve
seen no instance of apparent suffering,
and few even there; nor have wc seen
a single individual intoxicated or with-
out shoes and stockings."

We have thus ßhown, from what we
will take notice of historically, that
the use of liquors us a beverage, nnd
articlo of trade and commerce, is so
universal that they cannot be pronoun-cr- d

a nuisance. The world does not
so regard them, and will not till tbe
Bible is discarded and an overwhelm-
ing change in publio sentiment, if not
in man's nature, wrought. And who,
as we have asked before, is to force
the people to discontinue the uae of
beverages ?

Counsel say the maxim that you
shall so uso your own as not to injure
unothcr. justifies such a law by the leg-
islature. But tho maxim is misappli-
ed ; for it contemplates the free use,
by tho owner, of his property, but
with such care as not to trespass upon
his neighbor ; while this prohibitory
law forbids the owner to use his own
in any manner, as a beverage. It is
based on the principle that a man shall
not uso At all for enjoyment what his
neighbor may abuse a doctrine that
would, if enforced by lawin general
practice, annihilate, socitymake eu- -

nuchs.of all men, or drive them into
the cells of tho monks, and bring the
human raco to an end, or continue it
under the direction of licensed county
agents. ,

Such, however, is not the principle
upon which tho Almighty governs the
world. He made man a free agent,
and to give him opportunity to exer
cise his will, to be virtuous or vicious
as he should choose, he placed evil as
will as good before him, he put the
applo into the garden of Eden, and
left upon man the responsibility of his
choice, made it a moral question and
left it so He enacted as to that, a
moral, not'a physical prohibition. He
could have easily enacted a physical
prohibitory law by declaring the fatal
apple a nuisance, and removing it
lie did not. ' His purpose was other-
wise, and ho has Binco declared that
the tares and wheat shall grow togeth
er to the end of tho world. Man can
not, by prohibitory Uw, be robbed of
his free agency. See Milton's Areo-pagitic- a

or speech for liberty of unli
censed printing work, vol. 1, p. 166.
um, notwunsianamg me legislature
cannot prohibit, it can, by enactments
within constitutional limits, so regu-
late the uso of intoxicating beverages,
as to prevent most of the abuses to
which the use may be subject. We
do not say that it can all ; for under
our system of government, founded in
a confidence in man's capacity to di-

rect his own conduct, designed to al-

low to each individual the largest lib-

erty consistent with the welfare of tho
whole, and to subject tho private af
fairs of tho citizens to the least possi-
ble governmental interference, some
excesses will occur, and must be tole-

rated, subject, only vo such punish-
ments as may bo inflicted. This it-

self will be preventive in its influence.
The happiness enjoyed in the exercise
of general reasonably regulated liber
ty by all, overbalances the evil of oc
casional individual excess. "Order"
must not be roado to"rciu" here as
once "at Warsaw," by the annihila
tion of aII freedom of action, crushing
out : indeed, the spirit itself of liber
ty. With us, in the language of the
then illustrious Burke, when defend-
ing the revolting American Colonies,
something must lo pardoned to the
spirit of Tibertyr ; ' ' '

What regulations of the liquor bu-

siness would be constitutional, it is not
for us to indicate' in advance; but
those which the legislature may from
time to lime prescribe, can be brought
lr the cilixtn to the constitutional teat
before tha judiciary, and it will devolve
upon that department to decide upon
their consistency with tbe organic law;
in fact, tho question of power, of
usurpation, between tho peoplo and
the people's representatives ; and in
doing this, so far ns it may devolve
upon us, we shall chccnully throw ev
try doubt ia favor of tbo latter, and of
stringent regulations. Such is tha
constitution- - of our government
Maizo v. The Stato, 4 Ind., 312.
Thomas v. The Board of Commis
sioners of Clay county, 5 Ind., 557,
Urccncastlo Township v. Black, 6 Ind.
667. Lariner v. I he Trustees ol Al
bion, 6 Hill, 121.--Dunh- am v. The
Trustees of Rochester, & Cowen. 4G2

Colter r. Doty, 6 Ohio Hep. 393.
' It is like tho case of laws for the

collection of debts. The constitution
prohibits the passage of an act im
pairing tho obligation of a contract
yet tho legislature may regulate the
remedy upon contracts, but must rcj

tially to impair the remedy, a that
would indirectly impair the cbhjsUon
of the contract itself. Gantly'a Lts.
see t. Ewing, 3 How., U. S. Rep., ns

within constitutional
limits, we have no doubt, if efficiently
enforced, will accomplish, as we have
said, nearly all that can reasonably be
desired.

. The legislature, we will aJJ, raay
undoubtedly require the forfeiture of
such particular portions of liquor as
shall be kept for use in violation of
proper regulations, aa in the case of
gunpowder stored in a populous city,
and this forfeiture will be adjudged by
the judiciary; see Cotter v. Doty,
Supra ; but neither all the guDpow-de- r

nor liqi or in the F tile, accompan-
ied by the prohibition of the further
manufacture and use of the article,
esn be forfeited on account of the im-

proper use of . a given quantity, be-

cause the entirety of neither of the
the nrt'cles is a nuisance. It is not
pretended to be so as to gunpowder,
and we think we have shown it is not
so as to liquor.

t
. . . .

So it is doubtless competent for the
legislature to establish proper police
regulations to prevent the introducing
of foreign paupers, ttc., for there is a
palpable difference between excluding
a foreign, and expelling a citixen pau-
per. The Constitutional Convention
thought it might have power to pro-
hibit the ingress of foreign, while it
might not compel the egress of resi-
dent negroes. .

So, by such regulations, may the
introduction of nuisances be prevent-
ed ; for there is a wide difference be-

tween assuming to declare lhat a giv-
en thing is a nuisance, and the prohib-
iting of the introduction of what is
conceded, or shall turn out to be, a
nuisance.

. And, in fact, the restrictions in the
constitution upou the legislative pow-
er may operate for tbe benefit of those
living under, and in some sense a par-
ty to, its priyisions, and not for that
of strangers. It will not be denied
that but for the constitution and laws
of the United Slates which impose
tho restriction, the State, as an iode- -

fiendent sovereignty, might exclude
borders all foreign liquors, .

whether nuisances or not, unless in- - '

deed, tho doctrine upon which Great
Britain was defended in foicing trade
wilh CLiiina 'at the cannon's mouth be
correct, that in this dar of Christian
civilization, it is the ' duty of all na-
tions to adroit universal reciprocal
trade and commerce, a doctrine, not
yet. we think, incorporated into the
code of international law.

And it would not follow that, be
cause the State mhrhl prohibit the in- -
trodoctiou of foreign wheat, she could
therefoe, prohibit the cultivation of it
within the State by her own citizens.
The right of the State to prevent the
introduction of foreign object does
not depend upoo the fact of their be-iD- g

nuisances, or offensive otherwise ;
but she does it, when not restrained by
the constitution or laws of the United
Ststes in the exercise of her sovereign
win.

This, however, is a topic involvin?
questions of power between the State
and federal Governments which we .

do not iutend discussing in the pres- -

cuw uimun. ii o limn ourselves nere
to tho question of tho power of the '

legislature over the property and pur-
suits of the citizen under the State con- -
stitution. The restrictions which we
have examined upon the legislative,
power of the State were inserted in
tho constitution to protect the minority
from tho oppression of the msiority.
and all from tho usuroation of the ,

egislature, the members of which.
under our plurality system of elec
tions, may be returned by a minority
of the people. They should, there
fore bo faithfully' maintained. Ther .

aro the main safe guards to the per
sons andjiropcrty of the State.

It is eay to sco that when the peo
ple aro smarting under losses from de- -

rcciated bank paper, a feeling might .

bo aroused that would, under oar era
rality system, return a majority to
the legislature, which would declare,
all banks a nuisance, cod G scale their
paper, and the buildings from which
it issues.

So. with railroads, when repeated
wholesale murders are perpetrated by
soma ot them. And, in Great Brit-
ain and France, we have examples of
the confiscation of the property of the
churches even; which, here, the sama
constitution that protects the dealer ia
beer.Jwould render safe frca iartca
by the legislative power.

In our opinion, for the reasons men
above, the liquor act of 1555 ia tc'.J.
Let tho prisoner be discharged.

rcrAt davlhnt this rrr'-- - tl
multilatcd body of a taan was touad ly-

ing across the trick cf tbi Ex!:n
railroad, above FedraJ street,' abc- -t

hslf a mile east of Gray's f.rry. TLa
head aad both )e wert tcvmi frcn
the trunk, and tbe remains prasectad
a shocking appearance. Ccrcr.tr Del-avc- an

was sent for and held ta ia-que-
at.

The body proved to be that of
uitiiam O'Eiurr, a ccxi:3, t.;.t
thirty years of age. Tha deceaxsi
was last seen about 9 o'clock last eve
ning, and he was then crd tr the iriu-enc- e

of liquor. It Is supposed that
while .intoxicated hrt fell across the
track and was run over by the trtii
which reached the city at 7 o'clock
lastevcribj. Jcslxh Andrrxca, lbs
engineer of the trab, reported U be a
very carafel na. lis Ctatts that he
taw a dark bull: j clj::t Ijrlrj ttrea
npon the track where the .body trrs '
subsequently found, t- -t ha
it was one of the "slttpra" cf Clj rtil
Tha deceased was a ratrrisi I
rhUiclgU llc.i, 7t.

2rA person ia Hcchcctcr has ob-

tained letter piicat for a cheap cri
simple method of supply bj pas lijht
to raiircti cars.


